Vigs L0 Z8L ) LEL LS P B R e W} w B T ] ] iAo Dot Aarr Ll il =l
- HOTIGE
ihe tent of his order may
i Mg i
prior i i for fling of
a Patiton for Rehearing or
ihe digpogition of the sewms,

Na, 1-11-0305

NOTICE: This order was filed under Supreme Court Rule 23 and may
not be cited ag precedent by any party except in the limited
circumgtances allowed under Rule 23{e) {1).

FIRET DIVIEION
Fehruary 28, 2011

IN THE
APPELLATE COURT OF ILLINOCIS
FIRST JUDLICIAL DISTRICT

Appeal from the
Circuit Court of
Cook County.

RIVERDALE CHOICE PARTY, et al.,
Petitioners-Appellante,

No. 2011 COEL 004

RIVERDALE ELECTORAT, BOARD, et al.,

Honorable

LaGuina Clay-Clark,
Judge Presiding.
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Regpondents-Avpellass.

FRESBIDING JUSTICE RALL delivered the judgment of the court.
Justices Lampkin and Rochford concurred in the judgment.

| CRDER
‘HELD: Newly formed political party's failure to strichtly
comply with section 10-2 of the Election Code by failing to
submit a complete slate of candidates for all available offices
to be filled in the upcoming election did not mandate remeval of

the vandidates' names from the electoral ballot.
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Petitioners, Louls Peyton, Carmelia Shipp, and John Purman,
candidates of the newly formed political party, the Riverdale
Choice Party;'appeal from an order of the circuit court of Cook
County striking their namee from the official ballot for the
wpGutiiyg e ipal vongckiGabed slectlon Lo be beld i T
Village of Riverdale, Illinois, on Aprii 5, 2011.

An objector's petition was filed with the Board of Election
Commigsionery of the Village of Riverdale (Board), complaining
~that the nomination papers of the Riverdale Choice Party did not
comply with section 10-2 of the Illincie Election Code (Election
Code} (10 ILCE 5/10-2 (West 2004)), because tha papers failed to
neminate a candidate to £ill all the vacant mffiéas Lo be filled
in the upceming election. The cbiector maintsined that the
Riverdale Choice Party failed to nominate g candidate to £i11 the
remaining twm‘yeax@ mfAtha unexpired term of a village trustes
who had resigned from office.

The Board conducted a hearing on the chiectorfs petition.
The Board overruled the petition by a vote of 2 to 1, finding
that section 10-2 of the Election Code did net require the
Riverdale Cholice Party to nominabe a candidakre to £1i11 the
remaining two vears of the unexpired term of the villég@ trustes.
The Board ordered tﬁat petiﬁianers* names bhe printed on the
ballot. The circuit court reversed the Board's decigion.

Petitioners now appeal. We affirm in part and reverse in

pare.
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For purposes of judicial review, the Board is copsidered an
administrative agency. Cinkus v. Village of Stickney Municipal
Qfficers Klectoral Board, 228 T1l. 24 200, 208, BBE N.E.2d4d 1011
{2008) . We review the Board's decision rather than the cireuit
court's Judgment. Oinkus, 223 I1l. 24 at 212.

An electoral board's findings of fact are deemed prima facis
true and correct and will not be disturbad unless they are
against the manifest weight of the evidence. cullerton v. Du Page
County Cfficers Electarallsmard, 384 I11~'ﬁpp. 3d 9B8, 991, B34
N.E.24 774 {2008). An electoral board's decisions on guestions
of law are reviewed de nove. Siegel v. Lake County GFffivers
Blectoral Board, 385 I1l. App. 34 452, 455, B35 N.E.28 59 {2008) .
And an electoral board's rullngs on mixed questions of law and
fact are reviewed under a elearly erronecus standard. Cullarton,
38¢ I11l. App. 3d at 591; Siegel, 385 I11. App. 3d at 455.-56.

The guestion Fresemted.té ug is whether the Riverdale Cholce
Party's nomination papers complied with section 10-2 of ﬁha
Election Code. This is a guestion of iaw; which we review de
nove. Salgade v. Marquez, 356 I1l. App. 24 107z, L0753, 828 WN.B.24
BOS {2008) .

The portion of the Election Code at issue stabes +hat *lal oy
group of persons *%** desiring to form a new political paxty #%+
shall at the time of filing contain a complete lish of ﬂanﬁidates
oL such paxrity for all offices to be filled in the *#% digstrict or

political subdivision as the case may be, a® the newt ensuing

.
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election.” 10 ILCS 5/10-2 (West 2004).  Our supreme court has
determined that the quotaed statutory language requires that in
order for a new pmlitic§£ party to galn accegs to the slectoral
ballot, it must nominate a candidate for %all of the offices ro
pe fiillear inm the eﬁsuing election. keed v. Kueper, 1in4 111. 24
77, é%r 607 W.E,.24 11588 {1582}.

The Riverdale Choice Party failed to nominate a ecandidate to
£ill the remaining two years of the unexpired term of the villiage
trustee who resigned from office. Pursuant to section 2.1-10~
30(f) of the Illinois Municipal Code (Municipal Code) {65 ILCS
5/3.1~10~50(F) (West 2008)), the trustee's vacant office became
subject ©o ba‘filled in the upcoming election becaunse the trustee
resigned from office with more than 28 months remaiving in a
four~year term and the resvlting vacaney occcurred more than 130
days prior to the ensuing election.:

The Riverdale Choice Party's petition did not nominate =

candidate to £i11 the office created by the vacancy, and

' Section 3.1-10-50(f) of the Municipal Code provides in
relevant part that *[11f a vecancy ocours in an. elactive
municipal office with a &uyaaf Cerm and thers remaing an
unsxpired portion of the term of at least 28 months, and the
vacancy otcurs at least 130 days before the gemeral mumicipal
election next scheduled under the ganéral glection law, then the
vacancy ghall be filled for the remainder of the term st that
genexal municipal election.® 65 ILCS 5/2.1-10-50(f) (West 2008).
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therefors, it failed to satisfy the "full-alate regqulremnarnt set'
forth in gaction 10-2 of the,Electiaﬁ Code. However, we do not
believe that under the circumstances ir this gage, the Riverdale
Choice Party's noncompliance with secticn 10-2 compele striking
petiticners' names from the electoral ballot.

Although the word "shall® appears in the pertinent language
of section 10-2 of the Election Code, the word has been
interpreted ss directory rather than mandatory in a number of
election cases. Ballentine v. Bardwell, 132 T11. App. 34 1033,
1036, 478 N.E.2d4 500 (1985); Courtney v. Counky Officers
Electoral Board, 314 T11. ADD. 34 BT7Q, B873-74, 733 N.B.24 1193
{2000} (mthe word 'shall,’ in comstruing election statutes, hag
been held directory rather than mandatory in a variety of
casea®) .

In People ex rel. Harris v. Powell, 2% ill, 24 384, 3B6-87,

221l N.E.2d 274 (1866), the Election Code provided that the

Ay

chairmen of the county central committees of the subject counties

"ghall file” calls for the conventions of their regpachive
parties; our supreme court determined that the words "shall filer
ware éixeatmry'whaie there weare ﬁo claims that the failure to
file the call would adversely affect the merits of the alsction.
The c¢riteria for datarminigg vhether the pxgvisiané of an
electlion statute ars mandatory or directory were set forth by our
supreme court in People ex rel. Meyer v. Kerper, 35 T11. 24 33,

38, 219 WM.E.24 617 (.968), as follows:

wBn
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"Where & statute provides that an slection shall be
rendered void by Failure of thoss involved in the election

Pbrotess to pexform certaln duties, the courts aralbound to

enforee it as mandatory. [citations omitted] But, where the

Statute does not expressly declare its provisiong to be

mandatory or compliance therewith to be esgaential ﬁm its

validity, the failure to stxictiy'complyg in the absenee of

Eraud or a ghowing that the merits of the election were

affecteﬁ'thareby, ig not fatal.,w

Moreover, if the statute in question "gimply provides that
certain acts or things shall be dene within a particular time ap
in & partioular manner, and does not declare that their’
performance is essential to the validity of the elaction, then
they will be regarded as directory." Pullen v. Mulliganm, 138 T11.
2d 21, 65, 5&1 N.H.2d 585 (1890).

Section 10-2 of the Elsctien Code does not prescribe By
ganction for failing to folleow its provisions. In addition, our
gupreme court has determined that strise compliance with section
10-2 ig not essential to the validity of a cqualified candidate's
nomination. See Andersonm v, Schnedder, 67 111. 2d 163, 178, 365
N.E.2d 200 (1977} {("we hold zection 10-2 confers no authority for
the removal of all of the candidates because one is
unqualified®). In this regard, section L0~2 ghould be given a
directory constructicn.

"While all the requirements of the election law are
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wandatory in the sense that they impose & duty of obedience on
those who come within their purview, and even directory
provisions may not be disregarded; it does not foliow that BVery
departure or omission will vitiate the ballet or the Procesding. ®
Bailentiﬂe, i3z Ill. Bpp. 3d at 1049, citing Powell, 25 Til. 24
at 387. The failuxe to strictly comply with a dirvectory
provision is not fatal in the absence of fraud or a showing that
the merits of the alection were affected. Ferguson v. Eyan, 251
T11. App. 34 1042, 1048, 623 N.E.2d 1004 (1993)

in this case, respondents have not alleged that the
petitioners engaged in fraud or that the merits of the election
would be affected by the Riverdale Choice Party's failure to
n@minaté & candidate vo fill tha remaining two years of the
unexpired term of the village trustees who resigned from office,
We also note that the three candidates running for village
trustee (all incumbents) demenstrated significant political
viability by gathering the signatures of 668 voters, more than
six times the minimum requiﬁem&nt of 100.

One of the primary purposes of nominating patitigns "ig to
reduce the electoral procesg Lo manageable proportions by
confining ballot positions to a relatively small nunber of
ﬁaﬁdiaates who have demmnstrateﬁ initiative and at lsast a
minimal appeal to eligible voters.nv Salgado, 356 Ill. App. 24 at
1072. We believe that the interests of fundamental fairness and

the integrity of the electorsl process will hest be zerved by
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‘311GW@mg the names of all rhree candidatesg tc appear on the

- ballot as independents with the party name stricken. See, e.qg.,
Vasquer v. Municipal OfFficers Electoral Board, 115 I11. App. 3d
1014, 1018, 450 N.E.24 1272 {1983). The candidates, however,
SROULE nOL be aca@rded COp ballot positicns since they failed to
satisfy the Etatuﬁmxy‘requlremaﬂts governing the creation a new
politlcal paRrty. 10 ILCS 5/10-15 (Weest 2004} .

For the foregoing reasong, the judgment of the circult court
is affirmed ko the extent that it denies rhe designation of the
petitioners as the Riverdale Cheice Party. The petitionars as
individuals, witheout any party designation, may be placed on the
ballot for the upcoming municipal consolidated elaction to he
held in the Villsge of Riverdale, Illincis, on April 5, 2011

Reversed in part, affirmed in part.



